FACULTY OF ADVOCATES

Response from the Faculty of Advocates

to

the Consultation on thereview of Civil Partnership

Introduction

The Faculty of Advocates welcomes the opportundycbomment on the

Scottish Government consultation on the review iofl ®@artnership.

General Comments

We note that three options are offered namely dihange, (ii) no new civil
partnerships to be entered into from a date infatee and (iii) introducing

opposite sex civil partnerships.



Issues of policy are matters for the Scottish Gowent and the Scottish
Parliament. The Faculty proposes therefore onlgfter advice and opinions

on issues of law.

We note that from a legal perspective, there isnaderial difference between
marriage and civil partnership as far as Scots imwoncerned. There may
potentially be material differences, however, itatien to cross border and

international issues.

We are concerned that there may not be enoughmiatorn available to make
decisions on proposals of the nature proposed déyahiew. We consider that
the pace of change may be too fast and that navetithe most appropriate
point in time to be seeking to make the changesidered by the review. The
provisions of the Marriage and Civil Partnershipdand) Act 2014 have very
recently come into force. It is not known yet whétany, demand there will
continue to be for civil partnership in the montr years to come. It would
be helpful if there was an opportunity for the picad effect and impact of the
introduction of the 2014 Act to be assessed beforg further legislative

change is introduced in the area.

In relation in particular to the third option cotered by the review, that of
introducing civil partnerships for opposite sex pl@s, we note that this would

affect not only the couple concerned but also tiwiole family including their



parents and children. It may also affect issueatirgl to succession. The

potential change would require to be looked at mueh broader context than

simply considering the impact it would have on desghemselves.

We note that there are also related issues to @®nsh an international

context. We know of three European measures whave lrecently been

passed or are about to be passed which include legngsues which may

affect status and the related legal landscape:

The Succession Regulation: Regulation (EU) No 6B022came into
force on 17 August 2015. The UK chose not to ngdiut some citizens
are likely to be affected, e.qg., if a person diabitually resident but not
domiciled in Scotland, with property elsewhere irurépe the
succession regime relating to his or her propestynot yet clear.
Uncertainty about legal relationships will compteanatters further.
The matrimonial property/partnership property regsm Europe is
moving towards a final version of two regulatioms)e concerning
matrimonial property regimes (COM/2011/126 finaCNS2011/0059)
and the other concerning equivalent property camseces of
registered partnerships (COM(2011)127 — CNS 20E80N0Broadly
speaking, and within certain constraints, theseuReigns will allow
spouses to choose the law applicable to their ptppegime. Again,
the UK chose not to opt in but the full effect aswhsequences of the

Regulations are unknown. A status that may be m@sed in Scotland,



but not in other European jurisdictions will congalie the financial
positions of the parties, their families and crexdit

* The recasting of Brussels lla (EC No 2201/2003tusrently being
considered, which will impact on jurisdiction inlagon to dissolution
including dissolution of marriage and civil partsieip. If there are to
be changes in the status of couples it would beedisto wait to ensure
that these couples are not left without recourseletyal remedies

because there is no court with jurisdiction, orgdiction is unclear.

In the circumstances we would suggest that Scotianbt well placed just

now to appreciate the full effect of the changedriternational couples.

We are also of the view that a much broader coaisoit would be required in
order to arrive at balanced and informed conclusiom the matters proposed
by the review. For example, we note that the Bussrend Regulatory Impact
Assessment is rather limited in its terms, withyahree face to face interviews
having been carried out, one with a luxury wedgingvider, one with a lawyer

and one with a registrar.

In conclusion, we are of the view that more anddoetvidence is required in
relation to the current lay of the land followirtgetintroduction of the 2014 Act
and the ongoing recent developments in the relatednational field, as well

as more detailed impact assessments, before aiffittymed and considered



view can fairly be taken on the important changesppsed by the review
which have such wide-ranging implications. We agteerefore that there
should be no change to the law at present, anteurore, that it would be
preferable to wait for at least a five year peribdfore reviewing the issue

again.

Questions 1 and 2: Please provide any additiomairaents you wish to make

in favour of, or against, the no change option.

We are of the view that inadequate time and corait® has been given to
the potential implications of further change asthtage. We are therefore of
the view that for the present there should be rengh and that it would be
prudent to wait until the impact on civil partnagh of the introduction of
same sex marriage can be assessed. We agreditleay@ar moratorium from

the implementation of the 2014 Act would be reabt;a

Question 3 and 4: Please provide any additionalraggts you wish to make in

favour of, or against, the option of no new civarmerships being entered into

from a date in the future.

- The proposed change is a matter of policy on wihe Faculty is unable to
comment. In relation to the potential legal consupes, please see our

concerns about timing and inadequate informatiomseabove.



Question 5: Do you have any comments on the Goventimview that there
are insufficient reasons for introducing opposiex <civil partnership in

Scotland? If yes, please outline these comments.

Please see our general comments section above.o®ein particular here,

our concerns in relation to the impact of the iné&tional changes.

Question 6: Please provide any comments you havtkeopartial Business and
Regulatory Impact Assessment (BRIA), on the partauality Impact
Assessment (EQIA) and on the screening report tier €hild Rights and

Wellbeing Impact Assessment (CRWIA).

We note that all the assessments seem somewhdedimNone of the
assessments appear to contain the sort of detaoleslderation that we would
expect when dealing with a review that proposem#ixe changes that affect

status with such wide-ranging implications.
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